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L& ‘ The plaintiff, Lucienne Chaves, alleges that the defendant, her former employer, mis-

classified her as an independent contractor rather than an employee in violation of G. L. ¢. 149, §
- \:f
148B. This matter is before this Court on the defendant’s Motion for Summary Judgment and

the plaintiff’s Cross-motion for Partial Summary Judgment. For the reasons set forth below, the

defendant’s motion is denied and the plaintiff’s motion is allowed.

Background
The plaintiffs, Lucienne Chaves (“Chaves™) and‘ William Carvalho (“Carvalho™) were
employed by King Arthur’s Lounge (“King Arthur’s™), a Bar and lounge located 1n Chelsea,
Massachusetts, as an exotic dancer and Eookkeeper/ manager, 1'¢spectivel3}. Chaves worked at
King Arthur_’s from January 2005 until May 2007_, when, she alleges, a disﬁute with a bartender
led to its ‘refusal 1o re-employ her. | | |

b

King Arthur’s classified Chaves and the other dancers who worked there as independent

' On behalf of herself and all others similarly situated.

2 Wilson Carvalho



contractors L:ather than as employees. The plaintiffs argue that this classification “resulted in
numerous violations of statutory and common law,” including G. L. ¢. 149, § 1488, the
Massachusetts independent contractor Jaw. They also allege that King Arthur’s discharged
Carvqlho in retaliation fof “defending” Chaves’ rights under the wage and hour provisions of
Chapter 149.

King Arthur’s moves for summary judgment, arguing that there are no material facts
establishing that Chaves was an employee rather than an independent contactor: ;that King
~ Arthur’s violated any relevant wage statutes; that Chaves suffered any damages: or that King
Arthur’s improperly discharged Carvalho. The plaintiffs cross-move for partjal surmmary
judgment on the question of whether King Arthur’s mis-classified Chaves as an employee rather

than an independent contractor.

Discussion

[. Standard of Review

Summary judgment is appropriate when the record shows that “there is no génuiﬂe issue
as to any material fact[]” and that the moving party is entitled to judgment as a matter of law.
Mass. R. Civ. P. 56(c); DuPom v. Comm’r of Corr., 448 Mass. 389, 397 (2007). A fact is
.“ﬁ]aterial” if it wéuld affect the outcome of the suit. Carey v. New England Organ Bank, 446
Mass. 270, 278 (2006). A dispute is “genuine” where a reasonable finder of fgct could return a
verdict for the ngn-moving party. Flesner v. Technical Commc ns Corp., 410 Mass. 805, 809
(1991). The moving party bears the initial burden of demonstrating the absence of a triable issue

and that the summary judgment record entitles it to judgment as a matter of law. Kowrouvacilis



v. Gen. Motors Corp., 410 Mass. 706, 716 (1991). In reviewinga motion for summary
judgment, the court views the evidence in the light most favorable to the nen-moving party and

draws all reasonable inferences in his or her favor. Jupin v. Kask, 447 Mass. 141, 143 (2006).
II. Analysis

. A The Employee/f;;dependem Contractor Classification Standard

Chaves’s claims turn on whether she was miseciassiﬁed as anlindependent contractor
while she worked at King Arthur’s.‘ If the classification was accurate, she cannot recover on her
other claims for failure to pay minimum wage, overtime, violation of G. L. c. 149, § 152A, or
violation of the wage law. She also requests restitution ﬁnder quantum meruit and alleges that
.‘King Arthur’s has been unjustly‘enriched by mis-classifying its exoﬂc dancers:

Under Massachusetts law, ‘a worker will be-considered én employee unless: “(1) The'
individual is free from control and direction in connection with the performance of the service,
both under his contract for the performance of service. and in fact; and (2) the service is
performed outside the usual course of the business of the employer; and, (3) the individual is
custélﬁarily engaged in an indepeﬁdently established trade, occupation, profession or business of
" the same nature as that involﬁed in the service performed.” G. L. c. 149, § 148B(a)(1)-(3). The
burden of proof is on the employer, and “because the conditions are conjunctive, fthe
employer’s] failure to demonstrate any one of the criteria set forth in subsections (1), (2), or (3)
suffices to establish that the services in question constitute “employmeﬁt” within the-meanling of
the statute.” Rainbow Development, LLC v. Commonwealth of Mussachusetts bepaﬁment of

Industrial Accidents, 2005 WL 3543770 (Mass. Super. 2005}, at *2, quoting Silva v. Director of



the Division of Employment Sec., 398 Mass. 609, 613 (referring to identical language found in G.
L.c. 151A, § 2, the unemployment compensation statute’). There is a rebuttable presumption
that “any person performing services for another is an employee unless the employer meefs the

three prong test.” Rainbow Development, 2005 WL 3543770 at *2, citing Athol Daily News v.

- Bd. of Review 0fE?npf0ymenf and Training, 439 Mass. 171, 175 (2003) (interpreting G. L. c.

151A, § 2).

B. Chaves's Status as an Employee

To prove the first prong of the independent contractor test, King Arthur’'s must show that
Chaves was free from its control and direction in connection with the pe?formance of her
services. King Arthur’s asserts that because Chaves earned money ohly through gratuities, chose
her own music, costumes, partners, and routines, and paid ﬁ $35 fee to King Arthur’s to dance
each night, Chaves was free from King Arthur’s control in the performance of her services:"King -
Arthur’s further states that it never gave Chaves written rules to comply with, documentation
stating that she was an employee, or instruction as to 1f or when she should perform private
dances at the club.

Chaves responds that King Arthur’s trained her to perfbrm .as an exotic dancer; she had

no previous experience. She states that dancers were not permitted to negotiate the fees they paid

3 Courts have had limited opportunity to interpret the independent contractor law. Because G. L.
c. 149, § 148B is nearly identical to G. L. c. 151A, § 2, the statute used by the Division of
Unemployment Assistance, courts have relied on case law analyzing the latter statute to interpret the
former. “If the legislature uses the same language in several provisions concerning the same subject
matter the courts will presume it to have given the language the same meaning in each provision.”
College News Service v. Department of Industrial Accidenis, 2006 WL 2830971 (2006), at *4
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to perfdrm, that each dancer worked specific shifts created by King Arthur’s* and was assigned to

-a 15-minute performance slot, and that when she was not performing on stage, “she was

supposed to move from one table to the next sitting with customers and encouraging them to buy
drink:g.” She also states that when exotic dancers performed private dances for patrons, they had
no discretion over how much to charge or which patron they would dance for.

The test for the first proﬁg of the independent contractor test is “not so narrow as to
require that the worker be entirely “free ﬁom direction and control from outside forces.”” Athol
Daily News, 439 Mass. at 178. However, “‘it ié the right of control rather than the exercise of it

. .that is legally determinative.” Rainbow Deve-lcvpmem, LLC, 2005 WL 3543770 at *3. King -
Arthur’s cites several cases from other jurisdictions for the proposition that dancers are

independent contractors free from employer control if they choose their own music, costumes,

and routines and earn their payment solely through gratuities.® However, the statutory scheme is

quite different. Massachusetts’s independent contractor statute is stringent, and it appears that no
court in this state has adopted such a rule. Alternate'ly, as Chaves asserts, other jurisdictions have

found that exotic dancers are employees rather than independent contractors.®

* There was a day shift for dancers at King Arthur’s that lasted from noon until 7:00 pm; the
night shift lasted from 7:00 pm until 1:00 am. See defendant’s Statement of Undisputed Facts and Legal
Elements, 9 29-30. :

> See, e.g., Deja Vu Entertainment Enter. v, US., 1 F. Supp. 3d 964 (D. Minn. 1998) (dancers
were independent contractors even though the prices paid for lap dances were set by the club, dancers
were fined if they failed to arrive for their shifts, and they were expected to circulate among patrons
when not peforming); Taylor Blvd. Theatre Inc. v. U.S., 1998 WL 375291 (W.D. Ky. 1998) (dancers
were independent contractors where they choreographed their own dances, chose their costumes, and
maintained the option of performing at other clubs).

¢ See, e.g., 303 W. 42nd Street Enterprises, Inc. v. IRS, 916 F. Supp. 349 (S.D.N.Y. 1996) (exotic
dance booth performers were not independent contractors; the training of a worker by management or an
experienced employee was indicative of an employer-employee relationship because it demonstrates the
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It is clear that despite the dancers’ freedém to control the artistic aspects of their

performances. King Arthur’s did exert a measure of control over t11¢1n. Chaves was trained by

| Kihg Arthur’s, which apparently hired its dancers based solely on whether they “lock good™”
rather than individuél performance experience or talent. King Arthur’s hired and fired dancers,
and had them perf&m accqrding to a set shiﬁ schedule that it determined. However. it is
unnecessary to determine whether King Arthur’s has satisfied the first prong of the independent
contractor test, because it has failed to establish either the second or third prong.

Under the second prong of the tést, the employer must prove that the service performed
by the worker is outside of its usual course of business. The law does not define “usual course of
business,” and case law provides limited guidance in interpreting this fact-specific provision.

Chaves argues that King Arthur’s is “principally engaged in providing exotic.dancing
entertainment to its. customers so they will purchase the lounge’s alcoholic beverages.”

King Arthur’s aéserts that its “usual course of business . . . is selling alcohol rather than
exotic dancing. . .[and that it] does not evén profit fr_ém exotic dancing unless private lap dances
are given .. .." It argues that the strip dancing that takes piace in the lounge is merely a form of
entertainment it provides for its patrons, akin to the televisions and pool tables in a sports bar,
Thus, it analogizes, jljst as televisions airing spofting events do not make spbrts the “usual course
of business™ for a sports bar, neither do exotic dancers make King Arthur’s a strip club. King

Arthur’s argument likening its exotic dancers to televisions or Keno machines is not persuasive.

’

employer’s desire to have the work performed in a particular fashion); Jeffcoat v. Alaska Department of
Labor, 732 P. 2d 1073 (exotic dancers were employees; the fact that neither long training nor highly
developed skills were required weighed against independent contractor status).

7 See Statement of Additional Material Facts, 9 76; Rivera Depo., 25:23-24.
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First, this Court is satisfied that the facts establish that King Arthur’s is in the business of
providing adult entertainment, that is, nude dancing and alcohol, aﬁd that the exotic dancers work
in the furtherance, or the course. of that _business. In its Answer, defendant concedes that it
maintains a facility where exotic dancers perform. The manager, Edwin Riveré, at deposition
characterized Kiné Arthur’s as a “strip joint.” Here, the stage where the dancers perfc;rm isin
the center of the strip club ;ide of the facility, and in direct view of those patrons. Dancers are in
active performance whenever King Arthur’s is open fof business; they dance in fifteen minute
intervals over two seven-hour shifts from noon to 1:00 AM. King Arthur’s has constructed
video-monitored priva‘&e booths for private dancing by certain performers as requeéted, and thus
has invested resources in provi&ing individualized performances for its pau:ons. The patrons are
restricted; no touching of the performers is allowed. Most importantly, King Arthur’s receives
direct revenue from the private dancing. It costs $30 per session, paid to King Arthur’s, with $20
of that being paid to the dancer. There is evidence thatr'/O% of the total revenue is (lierived‘ from
the étfip club operation. “Adult entertainment” is the business of King Arthur’s. |

Television and pool in a sports bar—the analogue suggested by defendant—are inapposite,
Televisions and'pool tablels do not bring reﬁenue directly into a sports bar; they are a sidelighf to
the business of selling alcohol. There is no market in architectural accommodation for the |
specialized viewiné of sporting events in a bar. The nature of the televised sporting events is not
so compelling as to require the strict regulation of patrons.i.e., “no touching.” A court would |
need to be blind to humag iﬁstinct to decide that live nude entertainment was equivalent to the
wallpaper of routinely- televised matches, games, tournaments and sports talk in such a place.

The dancing is an integral part of King Arthur’s business.



While it may be true that the bulk of King Arthur’s revenue is derived from alcohol sales
as distinguished from stage dancing, the dancers perform and interact with patrons in the direct
| furtherance of those sales. The sale of alcohol and the exotic dancing, together and intertwined,
both ¢learly comprise the adult entertainment portfolio of King Arthur’s.

The relativ%ly few Massachuseits cases construing thé independent contractor statute are
consistent with a finding that King Arthur’s has failed to prove the second prong and that its
exotic dancers should therefore be claséiﬁed as employees. A worker is generally an employee if
her services “form a regular and continuing part of the employer’s business [and if her] method
of opération 1s not such an independent busineés LT through V\}ll.iCh her risk and liabilities might
be channeled. American Zurich fns. Co. v. Department of Industrial Accidents, 2006 WL
2205085, at *4 (2006). | |

Similarly, in Rainbow Development, LLC-2005 WL 3543770 (2005), the workers who" .
performed the detailing and reconditioning offered by a car detailing service were employees
rather than independent contractors, despite the fact’thét they were required to sign an agreement
classifying them és independent contractors. ./d. at 3. Although the court in Athol Daily News,
439 Marss. 171 (2003), determined that newspaper carriers were independent contractors of the
ne.wspaper that employed them, it based this on the unemployment compensation statute, G. L. c.
151A, § 2, which is more lenient than the independent contractor statute in that it allows
employers to prove the second prong of the test either by showing that the worker’s services are
c-arried out outsi&e the usual course of the einployer’s business or that the service was performed
‘Ioutside of all the places of busi;ess of the enterprise. Id at 178. The court. agreed that tﬁe

carriers’ services were performed in the usual course of the newspaper’s business, which the



employer itsell defined as publishing and distributing a daily newspaper. /d. at 179. But because
all of the carriers made their deliveries outside the premises owned by the employer, the court
found that the newspaper proved the second.pro‘.ng of the easier-to-prove version of the second
prong of the test provided by the unemployment compensation statute.

Clearly, Chaves and the other exotic dancers’ performances at King Arthur’s are not
outside of its usual course of business. Therefore, King Arthur’s cannot pfove the second prong
of the independent contractor test.

Although failing to prove the second prong of the test is sufficient to find that Chaves was

‘an employee under the statute, King Arthur’s also fails to prove the third prong, which requires

that the worker be customarily engaged in an independently established trade, occupation,
profession, or business of the same nature as that involved in the service performed. In analyzing
this prong, the court may consider both “whether a worker is ‘capable of performing the service

to anyone wishing to avail themselves of the services’ and “whether ‘the nature of the business

compels the worker to depend on a single employer for the continuation of the services.””

Coverall North America, Inc. v. Commissioner of the Division of Unemployment Assistance, 447

Mass. 852, 858 (2006).‘

It is undisputed that Chaves did not perform exotic dance at any other strip clubs during
the time she worked at King Arthur’s. There is no evidence that other dancers worked at éther
ven_ues.g Although Chaves admits that she pérformed dances at private barbeques on three
occasions overtwo years, tﬁese were the only commercial engagements she had, but for déncing

at King Arthur’s.

% See Rivera Depo., 29:14-22.



The evidence permits the inference that Chaves had few, if any, other venues in which to
work but for King Arthur’s. Adult entertainment facilities are restricted by licensing, zoning and
other regulatory hurdles and the venues are limited. In an age of electroxﬁc and Internet access to
a wide variet;;? of adult media, exotic dancing is unlikely to offer a commercial opportunity---over
the long term—that would rise to an independenﬂy established trade or occupation.

| As notéd, Chaves v:f_as obligated to pay King Arthur’s a $35 fee for each shift she danced.
Thus, the opportunity to work came dear to Chavez and warrants the inference that there were
few other opportunities to earn money in this fashion. In a free market where exotic dancing was
an independently established occupation, the dancer would not need to pay to ply it. Therefore,
Chaves was depéndent on King Arthur’s as a commercigl q{ltlet for her services. |

Further in this regard, the case law invites the court to iook at “whether the worker is
wearing the hat lof an employee of thé employing company, or is wearing the hat of his owi:
independent enterprise.” Boston Bicycle Couriers, Inc. v. Deputy Director of the Div. of
Employmenr & Training, 56 Mass. App. Ct. 473, 480 (2002). In Boston Bicycle Couriers, .Inc., a
couriér was determined to be an employee; the employer failed to prove the third prong of the
test despite the fact that the worker had siglied an agreement stating that he was an indépéndent
coﬁtraptor and that he occasionally hired another individual .t’o assist him with.pick-ups and
deliveries. /d at 483-484. The court noted that “the questibn whether an employer has satisfied
the statutory requirements of [the third prong of the independent contractor test] . . . must be
based on a compi'ehensive analysis of thé to;tality of relevant facts and circumstances of the
working relationship. No one factor is outcome-determinative.” /d. at 484. However, the court

in Athol Daily News distinguished Boston Bicycle Couriers, Inc., describing the latter court’s
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standard as “llmnecessarily rigid” but allowing that beéause the couriers did not, as a practiéal
matter, have the option of performing their services for similar companies, they were correctly
deemed to be employees. Athol Daily News, 439 Mass. at 181. In determining that the employer
had satisfied the third prong of the test, the Athol Daily News court relied on the fact that the
carriers used their own vehic'les, purchased the newspapers from the employer and sold them at a
price of their own phoosiné rather than being paid an hourly wage, were free to contract with
competitoré of the newspaper, and the breadth of eaph carrier’s delivery service was a function of
the individual initiative of the carrier. [d. at 182. In contrast, although Chaves paid a fee to King
- Arthur’s for each shift, she was subject to its cbntrol in that King Arthur’s determined the work
schedule, directed her private dancing and owned the premises at which she performed. There is
a question of fact as to whether King Arthur’s actively discouraged or prévented its dancers from
performing at othér strip clubs.

In Boston Bicycle Couriers, 56 Mass. App. Ct. at 480, the court stated that “[t]he essentiab
determination is whether ‘the worker is an entrepreneur and service is performed by him or her in
that capacity’” (additional citations omitted). Although exotic dancing could potentially become
an independent business if a worker was interested in making it Qné, it is unlikely that Chaves’s
exotic dancing, which was taught to her by King Arthur’s employees, and Which apparently took
place outside King Arthur’s on only thfee occasions during the more than two years she was
employed there, rises to the level of an independent entrepreneurial business. Different courts
have applied more or less stringent standards, and, like the c;ther prongs of the indepehdent
contractor test, this parameters of this one are so far somewhat ambiguoué. But when the totality

of circumstances in this working relationship are examined, it is more likely that Chaves was
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“wearing the hat of an employee” of King Artliur’s than “the hat of [her] own enterprise,” even if
she performed exotic dancing for more than one employer. Arho! Daily News. 439 Mass. at 191,
citing Boston Bicycle Couriers, Inc., 56 Mass. App. Ct. at 480,

. Thedefendants also argue that the plaintiffs’ claims must be dismissed because Chaves
cannot show that s"ile suffered any damages. They assert that Chaves would have earnéd more in
tips than she would have rgceived in minimum wage, and therefore, under Somers v. Converged
Access, Inc., 2008 WL 497982 (Mass. Super. 2008), which found that a plaintiff did not suffer
any damages because he had earned more as an independént contractor than he would have in a
simﬂar salaried position at the company, she cannot fecover. The plaintiffs contend that this case
was wrongly decided, But, more importantly, the defendants fail to consider that. had the dancers
bec;n characterized as employees, they would have earned both the minimum wage required for
tipped employees under G. L. c. 151, §§ 1, 7, and the tips they earned while dancing, The.fact
that Chaves son;etimes earnéd considerable amounts of money in tips while performing does not
allow King Arthur’s to escape liability under G. L. ¢. 149, § 148B.

Finally, the defeﬁdants argue that plaintiff Carvalho admits that he did not help Chaves
with her lawsuit until after his termination and that he was not told that he had been terminated
due to hié support of Chaves’s lawsuit; therefore, they state, his causes of action should be
dismissed. However, Carvalho’s causes of action are based on his alleged inability to convince
Chaves to drop her lawsuit and what he says was his subsequent termination. There remain

questions of fact on Carvalho’s claims that preclude summary judgment for the defendants.
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ORDER
For the foregoing reasons, the defendant’s motion for sut.nmary judg'x;nent is DENIED
and the piai11tiff§’ cross-motion is ALLOWED. Defendant violated M.G L. c. 149, s 148B by
mis-cilas.sifying its’*dan{:ers as independent contractors and not as emplovees. Plaintiff is enfitled

to judgment on Count I of her Amended Complaint.

So ordered:

%m 7 %f_a

Frances A. McIntyre
Justice of the Superior Court

DATED: July 30, 2009
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